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James M, Wood (Stale Bar No, 5S679) 
James M. Neudecker (State Bar No. 221657) 
REED SMHH LLP 
1999 Harrison Street, Suite 2400 
Oakland, CA 94612-3572 

Mailing Address: 

P,0. Box 2084 

Oakland, CA 94^04-2084 



Telephone: 
Facsimile: 



5 J 0.763.2000 
510.273.8832 



Attorneys for Defendant 

Eli Lilly and Company, a corporation 



SUPERIOR COURT OF CALIFORMA - CITY AND COUNTY OF SAN FRANCISCO 



JANJINE MISKULBSI, 



Plaintiff, 



vs. 



ABBOTT LABORATORIES, el al., 
Defendants. 



No. CGC 03-418517 

Before t^e Honorable James L. Warren 

MEMOEIANDTJM OF POINTS AND 
AUTHOEUTIES EV SUPPORT OF 
DEFENDANT ELI LILLY AND 
COMPANY, A CORPORATION'S 
MOTION FOR SUMMARY JUDGMENT 



CompL Filed: 
Trial Date: 



March 19, 2003 
February 14, 2006 



Hearing Date: July 25, 2005 
Hearing Time; 9:30 a,m. 
Hearing I^^cation: Department 301 
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Mcmonmdum Of Pgitits And Auilioritiss Tn Support Of Defendant EH Lilly And Compin-y, A CoiparatiQn's Motion For 

SiimnmTy Judgment 
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C. Plaintiff Cannot Prove That If Dra. O'Hara And Mohnn Pwscnbed DES To Her 

Mother That They Did So In Reliance On Warnings Or Product Literatore Provided 
By Lilly 

At her depositions. Ma- Wilkinson revealed how little infoimation she (and by 
extension, plaintiff) has concerning any medication she may have taken d^ng her pregnancy with 
plaintiff. Drs. O'Hara and Mohun are both dead, and plaintiff does not have any documents or 
instructions regaiding her mother's use of DES (See Wilkinson Depo., 73:14-16, 1 12:16-18). Nor 
does Ms. Wilkinson haveanypharmacyrecords (See Wilkinson Depo., 16:15-20). Tnfact,itwas 
plaintiffs fether (who is also deceased) who went to the drugstore and purchased the medicine (See 
Wilkinson Depc, 51:15-20, 95:21). M aresult, plaintiff cannot say how much the medicine cost, or 
give any other identifying characteristics (See -Wilkinson Depo., 112:7-8). Moreover, plaintiff is 
incapable of identifying what, if anything, Dts. O'Hara and Mohun relied upon when allegedly 
deciding to prescribe DES (gee Wilkinson Depo.. 98:19-22). Ms. Wilkinson did note, however, that 
neither Dr, O'Hara or Mohun told her that they had relied on a company's sales representative, and 
that neither gave Ms, Wilkinson any manufacturer's product literature (S=e Wilkinson Depo., 98:19- 
22,112:19-21), 



In fact, Ms. Wilkinson's testimony suggests that she was never prescribed 
diethylstilbesltxjl Ms. Wilkinson acknowledged that one of her daughter's treating physicians noted 
in 2000 that "tpjatient is not sure mother took DES. Mother does not think shs took hormones" (See 
Wilkinson Depo., 69:1-14) (emphasis added)). Ms. Wilkinson also acknowledged thai wlicn 
plaintiff informed her of a doctor's opinion that Ms. Wilkinson "must have" taken DES, the name 
"DES" vras not familiar (See Wilkinson Depo., 81 :4-14). 
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HAHCY HHB5H, ESQ,, SCaCe Bax No. 49031 

JUIDT ESKIH, ESQ., State Bar No. 127669 

HERSK & HER3H 

A prof efisiooal Corporation 

Opera Pla^a, Suite 2OS0 

fiOl Van tless Avenue 

San' Francisco, CA 94102 -SlSB 

Telefihetie: (415) 441-5544 

AtcoEnflya for Plainelff 



SUPEMOR COURT OF CALIPOKNIA. COUNTY OF SAN 
UNLIMITED JURISDICTION 
DEPAllTMENT30t 



/ 



FILED 

San ftvaiwo CwnJ/ Suptrior Cautt 




JA14INEMISKULIN 
Flainliif, 

ABBOTT LADOEIATORIES: et d, 
Defenduit. 



418517 

ORDER D£^fYING DEFeNDAMT EU 
LILLY & COMPANY'S MOTION FOR 
SUMMARY JUDCMENT 



The matter of Defendant ELl LILLY & COMPANY'S Motion for SuBunaiy 
Judgment cunQ on for heutng on October 21 » 2005, in DepBitment 30! of Ihe sbove-tntltled 
Cotirt Thfi Couit. havmg consideted the moving, oppasitian and reply papers aiul the 
argiunenlj af eotuuel ajid 

OODD CAUSE APPEARING THEREFOR 



EXHIBIT *^k}' 
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rr IS HEREBY ORDERED, ADJUDGED AND DECREED thai Defendant EU 
LILLY «L COMPANY'S Motion for Summaiy Judamacm is DENffiD as a matter of law, as 
Defendant ELI LtLLY A COMPANY bas fnilrfifl csaiy its lawkn. on summaiy judgnwnt. 



IT IS SO ORDERED. 




Warren 
afth&Siip«riorCaurt 
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